TOOL 26: NON-COMPLIANCE NOTICE
[NAME OF FPA] Fire Protection Association

Registered in terms of the National Veld & Forest Fire Act 101 of 1998

Dept. of Agriculture, Forestry & Fisheries Reg. No. 838/01

I,  ..............................................................................      [NAME]

in my capacity as the Registered Fire Protection Officer (Reg. 838/02) of the ................. Fire Protection Association registration ............., established and registered by the Department of Agriculture Forestry and Fisheries in terms of the National Veld and Forest Fire Act 101 of 1 998, hereby make the following statement under oath.

On .............[DATE] at approximately ........... [TIME] a fire was reported by the owner of the farm commonly known as …………………….......….  who requested immediate additional assistance to attempt to limit the spread of fire which appeared to be coming from the neighbouring farm, ………………. I was in attendance at the said fire on ...................[DATE], however towards the front of the fire communicating and guiding support aircraft. On ..................... [DATE], I visited the farms impacted by the spread of fire as well as the scene of where the fire started. The following is noted in respect of the said fire:

With reference to the National Veld and Forest Fire Act 101 of 1998, the following clauses, but not limited to any other pert inent clause of the said Act, are noted:

Purpose:

1.
(1)
The purpose of this Act is to prevent and combat veld, forest and mountain fires throughout the Republic.


(2)
The Act provides for a variety of institutions, methods and practices for achieving the purpose.

Interpretation:

2.
(1)
(xiii)  “owner” has its common law meaning and includes—


 (a) a lessee or other person who controls the land in question in terms of a contract, testamentary document, law or order of a High Court.

(2)

Words derived from the words defined have corresponding meanings, unless the context indicates 


otherwise.

(3) 
A reasonable interpretation of a provision which is consistent with the purpose of this Act must be 


preferred over an alternative interpretation which is not.

(4) 
Neither—



(a) a reference to a duty to consult specific persons or authorities, nor



(b) the absence of any reference to a duty to consult or give a hearing, 

in this Act exempts the official or authority exercising a power or performing a duty from the duty to proceed fairly in respect of all persons entitled to be heard.


(5)
Where there is more than one owner in respect of the same land, the proper performance by one owner of  a duty imposed in terms of this Act exempts the other owners from performing that duty.


In terms of the National Veld and Forest Fire Act 101 of 1998, I hereby formally lay the following charges against the “owner” of the farm commonly known as ……………………………………… in the ...........................  District in relation to non-compliance and offences committed in terms of the following sections of  said Act;

25.
(1) 
Lighting, using or maintaining a fire in the open air in contravention of section 10(2).


(2)
(b)  lighting, using or maintaining a fire, whether with or without permission of the owner, which spread and caused injury and/or damage;


(2) 
(c)  threw, put down and / or dropped a burning match and / or other burning material and / or any material that was capable of spontaneous combustion or self-ignition and, in doing so, made a fire which spread and caused injury and / or damage;


 (3) 
(a)  failed to prepare a firebreak when obliged to do so in terms of section 12(1), that is, every owner on whose land a veldfire may start or burn or from whose land it may spread must prepare and maintain a firebreak on his or her side of the boundary between his or her land and any adjoining land;


(4) 
(a)  failed to meet the standards of readiness for fire fighting referred to in section 17(1) (b), that is every owner on whose land a veldfire may start or burn or from whose land it may spread must —



(a)  have such equipment, protective clothing and trained personnel for extinguishing fires as are —

(i)  prescribed; or

(ii)  in the absence of prescribed requirements, reasonably required in the circumstances;


 (b)  and ensure that in his or her absence responsible persons are present on or near his or her land who, in the event of fire, failed to—

(i)  extinguish the fire or assist in doing so; and

(ii)  take all reasonable steps to alert the owners of adjoining land and the relevant fire protection association, if any, and failed to notify the persons referred to in section 18(1)(a), that is any owner who has reason to believe that a fire on his or her land or the land of an adjoining owner may endanger life, property or the environment, must immediately —


(a) take all reasonable steps to notify —

(i) 
the fire protection officer or, failing him or her, any member of the executive committee of the fire protection association, if one exists for the area; and

(ii) 
the owners of adjoining land; and


(b) do everything in his or her power to stop the spread of the fire.


(5) 
As owner, occupier or person in control of land on which the fire occurred failed to take reasonable steps to extinguish the fire and/or to confine it to that land and/or to prevent it from causing damage to property on adjoining land.


There was consequential loss and damage incurred on neighbouring farms as a direct result of such negligence in terms of the Act, whether any such landowner decides to proceed with any civil action is for their decision, however reference in this regard is made to section 34 of the National Veld & Forest Fire Act 101, 1998.

Presumption of negligence

34.   (1)
 If a person who brings civil proceedings proves that he or she suffered loss from a veldfire which—



(a) the defendant caused; or



(b) started on or spread from land owned by the defendant,


the defendant is presumed to have been negligent in relation to the veldfire until the contrary is proved, unless the defendant is a member of a fire protection association in the area where the fire occurred.


(2) 
The presumption in subsection (1) does not exempt the plaintiff from the onus of proving that any act or omission by the defendant was wrongful.


Signed: .................................................................  
 ........................................................   [NAME]

              Fire Protection Officer 

......................................................................................................................     [Fire Protection Association]

DAFF: ...................................................................   
 .........................................................    [DATE]
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